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PART  1057— LEASE  AND 
INTERCHANGE  OF  VEHICLES 

Lease  and  Interchange  of  Vehicles 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Decision  on  petitions  for 
stay  of  final  rules. 

SUMMARY:  Several  parties  to  the 
proceeding’  have  filed  petitions  seek¬ 
ing  a  stay  of  the  effective  date  of  the 
final  rules  adopted  in  this  proceeding 
(44  Fed.  Reg.  4680  (1979)).  The  peti¬ 
tions  are  denied  to  the  extent  and  for 
the  reasons  indicated  below.  However, 
we  are  providing  for  a  period  of  time 
within  which  interested  persons  may 
comment  whether,  and  to  what 
extent,  the  Commission’s  recently 
adopted  leasing  rules  should  apply  be¬ 
tween  motor  carriers  and  their  agents 
as  those  terms  are  utilized  in  49  CPR 
1056.  Pending  the  outcome  of  this  pro¬ 
ceeding.  the  new  leasing  rules  will  not 
apply  to  arrangements  between  motor 
carriers  of  household  goods  and  their 
agents. 

DATES:  Effective  date.  The  rules  (44 
Fed.  Reg.  4680)  as  modified  by  this 
notice  shall  apply  to  leasing  contracts 
between  authorized  motor  carriers  and 
owners  (as  defined  by  49  CFR 
1057.2(d))  as  of  the  scheduled  date  of 
March  26. 1979. 

Comment  date.  Comments  are  re¬ 
quested  on  or  before  April  26, 1979. 

ADDRESSES:  Send  comments  to: 
Office  of  Proceedings.  Interstate  Com¬ 
merce  Commission,  Washington,  D.C. 
20423. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  Armstrong,  202-275-7426. 

SUPPLEMENTARY  INFORMATION: 
AT  A.  Inc.,  has  petitioned  for  a  stay  in 
this  proceeding  for  90  days  (from  the 
original  effective  date  of  February  22. 
1979)  because  of  the  complexity  of  re¬ 
writing  all  outstanding  lease  agree- 


'  American  Red  Ball  Transit  Company. 
Inc.,  Global  Van  Lines,  Inc.,  and  Wheaton 
Van  Lines,  Inc.  (Jointly)  and  American 
Trucking  Associations.  Inc. 
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ments  and  the  difficulties  attendant  to 
that  (drafting  new  leases,  analyzing 
tax  consequences,  reprogramming 
computers,  printing  the  leases,  getting 
the  leases  signed).  These  contentions 
were  disposed  of  in  a  notice  of  Febru¬ 
ary  13,  1979,  published  in  the  Federal 
Register  on  February  27,  1979  (44 
Fed.  Reg.  11070)  in  response  to  a  simi¬ 
lar  petition  filed  by  North  American 
Van  Lines.  Inc.  Nothing  in  the  ATA 
petition  causes  us  to  alter  the  notice  of 
February  13,  1979,  that  only  an  addi¬ 
tional  30  days  should  be  permitted  car¬ 
riers  to  comply  with  the  final  leasing 
regulations  (now  to  become  effective 
March  26.  1979). 

Global,  Wheaton,  and  American  Red 
Ball  petition  the  Commission  for  a 
partial  stay  of  the  effectiveness  of  49 
CFR  1057.12(g)  (payment  period), 
pending  Judicial  review,  to  the  extent 
that  this  rule  would  require  motor 
common  carriers  of  household  goods 
to  pay  their  agent-lessors  for  the  lease 
of  equipment  within  the  prescribed  15 
day  payment  period.  These  carriers 
argue  that  there  are  important  rea¬ 
sons  for  distinguishing  between  owner- 
operators  (who  the  carriers  claim  are 
the  intended  beneficiaries  of  the  rule) 
and  household  goods  carrier  agents. 
This  is  because  such  agents  engage  in 
a  number  of  revenue-producing  activi¬ 
ties  (local  moving,  warehousing,  inter¬ 
state  and  intrastate  transportation 
under  their  owm  operating  rights,  as 
agents  for  freight  forwarders,  booking, 
packing  and  unpacking,  storage,  etc.) 
while  owner-operators  are  singly  de¬ 
pendent  upon  the  transportation  serv¬ 
ices  provided  for  the  carrier  for  their 
livelihood,  and,  therefore,  are  entitled 
to  prompt  payment  following  comple¬ 
tion  of  the  tranportation.  Petitioners 
assert  that  there  is  a  strong  likelihood 
that  they  will  prevail  on  the  merits  be¬ 
cause  the  Commission  issued  this  reg¬ 
ulation  without  considering  the  house¬ 
hold  goods  carriers’  objections  filed  in 
their  comments  in  this  proceeding.  Pe¬ 
titioners  further  assert  that  no  men¬ 
tion  was  made  as  to  the  applicability 
of  the  rule  to  agent  lessors  in  the 
notice  in  this  proceeding. 

To  the  extent  that  the  Commission 
failed  to  address  this  issue  in  our  deci¬ 
sion  we  have  been  remiss.  The  studies 
performed  in  implementing  the  rules 
pointed  out  a  number  of  problems 
areas  between  owner-operators  and  au¬ 
thorized  motor  carriers.  The  new  rules 
were  intended  to  remedy  many  of 
those  problems.  As  they  are  written, 
however,  the  definition  of  owner  (at  49 
CFR  1057.2(d))  can  be  read  to  apply  to 
agents  of  motor  carriers,  thereby 
bringing  such  contracts  within  the 
ambit  of  the  leasing  regulations.  It 
may  be  valid  to  do  so,  either  for  ad¬ 


ministrative  uniformity,  or  because 
such  agents  are  often  small  operators  ^ 
too,  because  carrier  agents  may  argue  ; 
that  they  will  refuse  to  tender  settle-  . 
ment  with  owner-operators  until  they  ] 
receive  payment  from  their  principal 
motor  carriers;  because  the  definition  * 
of  "owner”  has  not  been  changed  from 
the  old  rules  and  consequently  peti-  j 
tioners  had  notice  of  the  applicability  | 
of  these  rules;  or  because  the  relation¬ 
ship  of  owner-operators  and  carrier  ’ 
agent-lessors  requires  it.  On  the  other  \ 
hand,  it  may  be  that  the  agency  situa-  ' 
tion  is  so  unique  that  the  rules  should 
not  apply  or  should  apply  in  modified 
form. 

We  believe  that  a  constructive  pur¬ 
pose  would  be  served  by  receiving  com¬ 
ments  from  all  interested  parties  on 
this  issue:  whether  and  to  what 
extent,  the  new  leasing  rule  require¬ 
ments  contained  at  49  CFR  1057.12 
should  apply  as  to  contracts  between 
motor  carriers  and  their  agents.  Con¬ 
sequently,  we  are  denying  the  petition 
of  American  Red  Ball,  Global,  and 
Wheaton  for  a  stay  of  the  rules  at  this 
time  becau.se  the  rules  (which  go  into 
effect  March  26,  1979)  will  only  be  ap¬ 
plied  between  ow'ner-operators  and 
motor  carriers.  We  are  initiating  a  pro¬ 
cedure  to  solicit  comments  to  deter¬ 
mine  whether  and  to  what  extent,  if 
any,  the  new  leasing  rules  should  be 
applied  to  arrangements  between 
motor  carriers  and  their  agents. 

This  notice  is  Issued  under  the  au¬ 
thority  contained  at  49  U.S.C.  10321 
and  11107,  and  5  U.S.C.  553. 

Decided:  March  20,  1979. 

By  the  Commission.  Chairman  j 

O’Neal,  vice  Chairman  Brown,  Com-  ) 

missioners  Stafford,  Gresham,  Clapp,  | 

and  Christian.  Commissioner  Stafford  ' 

concurring  in  part  and  dissenting  in  '< 

part.  \ 

H.  G.  Homme,  Jr.,  j 

Secretary.  \ 

1 

Commissioner  Stafford,  concurring  in 
part,  dissenting  in  part: 

I  would  grant  the  extension  of  time 
requested  by  ATA.  I  believe  it  is  un¬ 
reasonable  to  give  the  industry  such  a 
limited  period  of  time  to  effect  compli¬ 
ance  with  these  sweeping  revisions  of 
the  regulations. 

Also.  I  see  no  reason  why  comments 
must  be  expedited  and  limited  to  a  30- 
day  response  time.  Parties  need  time 
to  develop  a  position,  research  it,  and 
write  a  legal  brief.  There  is  no  great 
urgency  in  reaching  a  decision  in  this 
matter. 

[FR  Doc.  79-9390  Piled  3-26-79;  8:45  am] 
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[49  Cnt  Part  1057] 

LEASE  AND  INHItCHANOE  OF  VEHiaES 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  concerns 
the  new  leasing  regulations  adopted 
by  the  Commission  at  44  FR  4680.  Jan. 
23,  1979  and  which  become  effective 
March  26.  1979.  It  proposes  to  revise 
the  provisions  in  §  1057.26,  Exemption 
from  requirement  of  exclusive  posses¬ 
sion  and  control,  and  include  them 
with  the  general  requirements  in 
§  1057.12(d),  Written  lecLse  require¬ 
ments,  so  as  to  avoid  interpretive  prob¬ 
lems.  It  is  not  intended  for  this  revi¬ 
sion  to  change  substantively  any  of 
the  Commission’s  leasing  regulations 
which  were  in  effect  prior  to  the  insti¬ 
tution  of  the  proceeding.* 

DATES:  Comments  are  requested  on 
or  before  April  26. 1979. 

ADDRESSES:  Send  comments  to: 
Office  of  Proceedings,  Interstate  Com¬ 
merce  Commission.  Washington.  D.C. 
20423. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  Ai^nstrong,  202-275-7426. 

SUPPLEMENTARY  INFORMATION: 
It  has  come  to  our  attention  that 
there  may  be  interpretation  problems 
with  the  provisions  in  the  new  leasing 
rules  concerning  the  requirements  of 
exclusive  possession  of,  and  responsi¬ 
bility  for,  leased  equipment  by  the  au¬ 
thorized  carrier  lessee.  The  general  re¬ 
quirements  appear  at  $  1057.12(d)  and 
an  exemption  appears  at  §  1057.26.  Ar¬ 
guably,  the  wording  of  §  1057.26(a) 
allows  the  parties  to  exempt  complete¬ 
ly  the  authorized  carrier  lessee  from 
the  general  requirements  of 
S  1057.12(d)  for  the  duration  of  the 
lease  merely  by  including  a  provision 
in  the  lease  that  the  authoii^d  carri¬ 
er  lessee  may  be  considered  as  the 
owner  of  the  equipment  for  the  pur¬ 
pose  of  subleasing  it.  We  intended 
only  to  continue  to  allow  parties  to  in¬ 
clude  a  provision  in  the  lease  authoriz¬ 
ing  subleasing.  Exclusive  possession  of. 


'See  FR  Doc.  79-9390  also  appearina  in 
this  separate  part  of  the  Federal  Register. 


and  responsibility  for,  the  leased 
equipment  would  continue  to  be  re¬ 
quired  of  the  authorized  carrier  lessee 
at  all  times  other  than  when  the 
equipment  is  actually  being  subleased. 
Accordingly,  we  propose  to  revise  the 
provisions  in  §  1057.26  and  include 
them  with  the  general  requirements  in 
§  1057.12(d)  as  set  forth  below,  so  as  to 
avoid  any  interpretive  problems  of  this 
nature.  Again,  we  do  not  intend  for 
this  revision  to  change  substantively 
any  of  the  Commission’s  leasing  regu¬ 
lations  which  were  in  effect  prior  to 
the  institution  of  this  proceeding. 

Interested  parties  are  invited  to  file 
comments  on  this  proposal. 

This  notice  is  issued  imder  the  au¬ 
thority  contained  at  49  U.S.C.  10321 
and  11107,  and  5  U.S.C.  553. 

Decided:  March  20. 1979. 

By  the  Commission.  Chairman 
O’Neal.  Vice  Chairman  Brown,  Com¬ 
missioners  Stafford.  Gresham,  Clapp 
and  Christian.  Commissioner -Stafford 
concurring  in  part  and  dissenting  in 
part.* 

H.  G.  Homme,  Jr., 
Secretary. 

Accordingly,  we  propose  to  make  the 
following  change  to  our  new  leasing 
regulations  as  follows: 

Excise  §  1057.26  and  amend 
§  1057.12(d)  to  read  as  follows: 

(d)  Exclusive  possession  and  respon¬ 
sibilities.  (1)  The  lease  shall  provide 
that  the  authorized  carrier  lessee  shall 
have  exclusive  possession,  control,  and 
use  of  the  equipment  for  the  duration 
of  the  lease.  ’The  lease  shall  further 
provide  that  the  authorized  carrier 
lessee  shall  assume  complete  responsi¬ 
bility  for  the  operation  of  the  equip¬ 
ment  for  the  duration  of  the  lease.  (2) 
Provision  may  be  made  in  the  lease  for 
considering  the  authorized  carrier 
lessee  as  the  owner  of  the  equipment 
for  the  purpose  of  subleasing  it  under 
these  regulations  to  other  authorized 
carriers  during  the  lease.  (3)  When  an 
authorized  carrier  of  household  goods 
leases  equipment  for  the  transporta¬ 
tion  of  household  g<x>ds,  as  defined  by 
the  Commission,  the  parties  may  pro¬ 
vide  in  the  lease  that  the  provisions 
required  by  paragraph  (1)  of  this  sub¬ 
section  apply  only  during  the  time  the 
equipment  is  operated  by  or  for  the 
authorized  carrier  lessee. 

(FR  Doc.  79-9391  FUed  3-26-79;  8:45  ami 


'See  FR  Doc.  79-9390  also  appearing  in 
this  separate  part  of  the  Federal  Register. 
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